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Adversary Proceedings 

Judy Lefebvre

Hello! My name is Judy Lefebvre. I am the outgoing Calendar 

Clerk for the Portland office, as I will be retiring as of November 3, 2000.  I 

have thoroughly enjoyed talking to you over the years, helping you with 

clerical questions and setting hearings. 

It is my pleasure to tell you a little bit about adversary 

proceedings.  This may sound repetitious to some of you if you were here at 

our last presentation as there haven’t been many changes, but – some things 

need to be reinforced! 
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What is an Adversary?

Method for litigating issues in 
bankruptcy
Governed by rule 7001
Initiated by filing a complaint
Usually requires a fee

Most of you know that an adversary proceeding is 

a  method by which certain discrete issues are litigated in a 

bankruptcy case.  Adversary proceedings are governed by F.R.

Bankr. P. 7001. This is done by the filing of a complaint, 

which is a formal written statement in which a party bringing 

an action states a claim and demands the relief to which the 

party believes it is entitled. This filing initiates an adversary 

proceeding which generally requires the payment of a filing 

fee. I will discuss filing fees later on.
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The Complaint

The first step in commencing an adversary 

proceeding is the filing of a complaint.  The complaint must be 

filed with the clerk in the district in which the bankruptcy case 

is pending. (This means the District of Maine). The format for 

a complaint is governed by the Fed. R. Bankr.P. 7010. and Fed. 

R. Civ. P.10.  The caption must conform substantially to 

Official Form 16C Fed. R.Bankr. P. 7010,  and include both 

the number assigned to the bankruptcy case and a space for the 

separate number to be assigned to the adversary proceeding. 
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Adversary Cover Sheet

The complaint should be accompanied by a properly 
completed adversary cover sheet. These are available from the Clerk’s 
Office. A blue cover sheet is included in your packet which can be 
photocopied for your use on white paper.  It isn’t necessary to use blue 
paper.

The bankruptcy  rules governing adversary proceedings 
correlate generally to the Federal Rules of Civil Procedure.  See, for 
example, F.R. Bankr.P. 7012, which is similar to F.R.C.P. 12.
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Filing an Adversary

Separate case 
number
Tied to the main 
case

When you file an adversary proceeding it will be assigned 
a separate case number which must be used in conjunction with the 
bankruptcy case number and I stress that it is very important that 
you have the correct case number on your pleadings when you file
because when a case administrator enters the adversary case in the 
computer it automatically is  -2  tied to the main case.  An incorrect 
number can totally “screw up the works” so to speak. Adversaries are 
assigned numbers beginning with 00 which signifies the year followed 
by 4 digits - i.e. 2001 for Portland or 1001 for Bangor.  Adversary 
proceedings are kept separate from main case files and all docket entries 
are  made only in these proceedings. Some of the substantive 
requirements relating to preparing complaints are contained in F.R.
Bankr. P. 7007(a), 7008, 7009, 7010, and 7011.
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Common Confusion!

Entire discharge

Possible reasons - could 
be:
! fraud

! concealed property

! false oath

! false claim

! refusal to obey law

! others

Refers to a particular 
debt, NOT all debts

Objection to 
Discharge - §727

Determination of
Dischargeability - §523

There are two different types of complaints that seem to 
cause confusion. These are complaints objecting to or to revoke a 
discharge and complaints to determine the dischargeability of a debt or 
debts. Complaints objecting to a debtor’s discharge simply means 
that a person does not want the debtor to get a discharge for a particular 
reason. Usually this is because the debtor has defrauded a creditor,
concealed property of the estate, made a false oath, presented or used a 
false claim, refused to obey any lawful order of the court and other 
reasons contained in the Bankruptcy Code. 

On the other hand, complaints to determine 
dischargeability are complaints where a creditor wants his/her or their 
particular debt excepted from the discharge. This means that if the debt 
is determined non-dischargeable the debtor is still obligated to the 
creditor. 
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Another thing…

The Clerk can’t 
refuse to accept a 
paper only because 
it is not in proper 
form.

The Clerk can not refuse to accept a paper only because it 
is not in proper form.  This issue may be raised by the parties to the 
proceeding or by the judge. Even though a paper is accepted for filing 
and is not in proper form, the relief requested may be denied later after 
determination by the judge.
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Amending the Complaint

May be amended once as a matter of 
course
Additional amendments only upon leave 
of Court or by written consent of the 
adverse parties

A complaint may be amended once as a matter of 
course at any time before a responsive pleading is served, but
any other amendments may be made only upon leave of court 
or by written consent of the adverse party.
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Filing fee is $150

! What are 
the 
exceptions?

A filing fee is to be collected by the Clerk upon the 
filing of a complaint. This fee is $150.00. Filing fees are listed 
on our web site.
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Most common exceptions:
Plaintiff is the U.S.T. acting as trustee 
Plaintiff is the Debtor 
Plaintiff is the Trustee or debtor-in-
possession and no funds available in the 
estate
Plaintiff is child support creditor or 
representative and files form required by 
section 304(g) of the Bankruptcy Reform Act 
of 1994

However, there are exceptions to this fee requirement. 
Some of the most common exceptions are: 

1) When the United States trustee acting as a trustee Is the 
Plaintiff

2) The Debtor is the Plaintiff

3) When the Trustee or debtor in possession is the Plaintiff the fee 
is payable only if there are funds available in the estate.  (and yes, 
…….)

4)  Also, if a child support creditor or its representative is the 
plaintiff, and if such plaintiff files the form required by section 304(g) 
of the Bankruptcy Reform Act of 1994, no fee is required. 
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But be aware!

No quantity 
discounts at the 
Bankruptcy Court
It’s $150 for each 
Adversary filed

You should be aware that if you file a large number of 
proceedings in a single case there is no provision for discounting or 
waiving the fee. In other words, if you file 7 adversary proceedings in 
one case you must pay the $150.00 fee for each adversary.
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The Summons

After docketing the adversary complaint the case 
administrator obtains a telephonic pretrial date from the calendar clerk 
and issues a summons. The summons is a formal command from the 
court which accompanies the complaint and notifies the defendant or 
defendants  of the names of the parties, the court in which the adversary 
proceeding has been filed, and that a response is required within a 
certain time.   The preassigned initial pretrial hearing date assumes that 
the summons will be timely served.  The summons also sets a time and 
place for a pretrial conference. 
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Service of the Summons

Copies mailed
Attorney serves 
within 10 days
Check the rules!

Upon completion of the summons the case administrator 
makes sufficient copies for service and mails them to the attorney for 
the plaintiff. It is the attorney’s responsibility to promptly serve the 
summons and a copy of the complaint on the defendant(s) within 10 
days of the date of issuance. If service is not made within 10 days, a 
new summons must be issued and served. Service of a summons and a 
complaint in a bankruptcy adversary proceeding is different from
service in state or federal court because the rules allow it to be done by 
regular mail in addition to personal service, residence service, and 
publication. I suggest you refer to the Federal, Civil and Local Rules  
for more information.
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Certificate of Service

At the time you make service you should complete the 
reverse side of the summons “Certificate of Service,” and return it to the 
court for processing. Service is complete upon mailing and not upon 
delivery. If service is by a U.S. Marshal or deputy U.S. Marshal they 
will file a certificate of service.
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The Answer

The next step is for the Defendant to file an answer or other 
responsive pleading. All responsive pleadings should have the date and 
time of the hearing in the upper right hand corner. This alerts the case 
administrator that the pleading should be docketed and filed promptly so 
the case will be in order for the pretrial.

There are several other actions that happen within an 
adversary proceeding that I don’t believe need to be addressed as this 
workshop is simply to give you an overview of the different matters and 
how to handle them on a clerical level.
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Most Common Problems
1. Wrong main case #
2. Title does not match action
3. Cover sheet missing
4. Cover sheet does not match pleading
5. Incorrect or missing filing fee
6. Non-return of certificate of service
7. Certificate filled out wrong
8. Answer missing date and time of hearing in 

upper right-hand corner

Some of the problems we encounter with  adversary proceedings are:

1. Incorrect main case numbers. As I mentioned before VERY IMPORTANT. 
Make sure  main case number is correct.

2. Title does not reflect what the action is i.e. Objection to Discharge when in 
fact the pleading is a complaint to determine dischargeability of a debt.

3. Cover sheet not filed with complaint.
4. Cover sheet filled out but does not correspond to pleading. 

For example, Cover Sheet box checked for Obj. To discharge when complaint is
actually a complaint to determine dischargeability.

5. Incorrect amount of filing fee or no filing fee at all. Filing fee is $150.00
6. Non return of certificate of service. As soon as you mail the summons and 

complaint fill out the certificate of service and send it back to us. 
7. Certificate of service filled out incorrectly. Some will say just the name of the 

party    served, others will just have a date of service and no names. It should state 
the name and address of the parties served as well as the method of service.  The 
certificate of service  may be signed by the secretary,  paralegal or  the  attorney.

8. When answers or other pleadings are filed they do not have the date and time 
of the hearing in the upper right hand corner as required by the Local Rules.

This is VERY IMPORTANT and is frequently left off a pleading.
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Thank you! 

This is a very general overview of adversary 
proceedings and some of the problems we encounter.. If you 
have any questions please jot them down and we will try to 
answer them during the question and answer period.

Next, I’d like to introduce Pam Levere, who will talk to you about reaffirmations 
and amendments.


